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PETITION FOR WRIT OF CERTIORARI 

Pursuant to Florida Rule of Appellate Procedure 9.030(b)(2)(B), Petitioner 

SURA KOCHMAN, an adjacent property owner who participated in the hearings 

below, respectfully requests this Court quash the Lower Court’s Order. App. At Tab 

A. Bates p. 0003, which is a final decision of the Circuit Court declining to address 

three of Petitioners’ claims (Claims 2, 4, and 6) and denying Petitioner’s petition for 

writ of certiorari.  

BASIS FOR INVOKING JURISDICTION 

 On January 11, 2019, Petitioner filed a Petition for Writ of Certiorari in the 

lower circuit court, as amended on April 12, 2019. App. Tab B, Bates p.0018. 

Therein, on the first-tier certiorari proceeding, she requested the Lower Court quash, 

reverse or remand the County’s approval of the proposed development.  On 

December 2, 2019, the Lower Court issued its Order, declining to address three 

issues raised in the petition (Claims 2, 4, and 6) and denying the Petition for Writ of 

Certiorari.  App. Tab A Bates P.0003. 

This District Court has jurisdiction to review final orders of circuit courts 

acting in their review capacity pursuant to Florida Rule of Appellate Procedure 

9.030(b)(2)(B) and Article V, Section 4(b) of the Florida Constitution.  Venue is 

proper in this court and was proper in the circuit court located in Sarasota County, 

Florida (within the Second District) because the challenged development order(s) 
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were approved in Sarasota County, affect real property located in Sarasota County 

and because the final order of the Circuit Court in and for Sarasota County is located 

in the Second District. 

NATURE OF RELIEF SOUGHT 

Petitioner seeks a writ of certiorari quashing the Order because she was denied 

procedural due process and the Lower Court did not apply the correct law.  

STANDARD OF REVIEW 

This Court has jurisdiction to review the Order because the County’s approval 

of the Applicant’s Development Applications were initially reviewable on first-tier 

certiorari by the Lower Court. This case is now presented for second-tier certiorari 

review. In second-tier certiorari review, this Court applies a two-prong test in 

reviewing the Order. First, it must determine whether the Lower Court afforded 

Petitioner procedural due process. Cantrall v. Dept. of Hwy Safety and Motor 

Vehicles, 828 So. 2d 1062, 1063 (Fla. 2d DCA 2002). Second, it must determine 

whether the Lower Court observed the essential requirements of the law – in other 

words, did the Lower Court apply the correct law. Id. To meet the second prong, 

Petitioner must demonstrate that the Order violated a clearly established principle of 

law, resulting in a miscarriage of justice. Id.  Clearly established law includes but is 

not limited to: case law; rules of court; statutes; constitutional law; and municipal 

ordinances, including the Town’s LDC. State Dept. of Highway Safety v. Brown, 179 
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So. 3d 547 (Fla. 3d DCA 2015); Miami Dade County v. Omnipoint Holdings, Inc., 

863 So. 2d 375 (Fla. 3d DCA 2003). Case law precedent indicates that this Court 

has a degree of flexibility and discretion in determining whether the Lower Court 

overlooked sources of established law or applied an incorrect analysis of the law it 

considered, resulting in fundamental error. City of Tampa v. City Nat. Bank of 

Florida, 974 So. 2d 408 (Fla. 2d DCA 2007); see also Nader v. Florida Dept. of 

Highway Safety and Motor Vehicles, 87 So. 3d 712 (Fla. 2012). 

PARTIES 

Respondent SARASOTA COUNTY is a political subdivision of the 

State of Florida.   

Intervenor/Respondent SIESTA 41 ASSOCIATES, LLP an affiliate of 

BENDERSON DEVELOPMENT CO. was a party below and was the 

applicant for the development approval in this action.  

Petitioner Sura Kochman resides at and owns real property located at 

6314 Glencoe Ave, Sarasota Fla. 34231, which is adjacent to the Project 

directly across a 20’ street right of way.  As a direct and proximate result of 

the development order approval, Petitioner will be adversely affected by 

increased height, increased density and increased intensity and use of the 

subject land and corresponding increase in traffic.   
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APPELLATE STANDING 

Petitioner Sura Kochman appeared at the quasi-judicial hearing and 

submitted oral and written evidence and objections into the record at the 

hearing. App, T. 114-117, Appendix Vol 2 written submittals. As a direct and 

proximate result of the development order approval, including the large 

development project’s higher density, increased height and increased uses, 

Petitioner will be adversely affected by increased height, increased density and 

increased intensity and use of the subject land that required, but did not obtain 

special exceptions applying specific standards and criteria contained in the 

Code for special exceptions, and will be affected by traffic going to and from 

the proposed large development on the shared street (Glencoe) and on other 

neighborhood streets and roads in the immediate vicinity, including Stickney 

Point Road. Rinker Materials Corp. v. Metropolitan Dade County 528 So.2d 

904, 906-907 (Fla. 3rd DCA., 1987). See also, County of St.  Petersburg, Bd. 

of Adjustment v. Marelli 728 So.2d 1197, 1198 (Fla 2nd DCA, 1999).  

As an adjacent property owner of a single family home next to the 

proposed mixed-use development, Petitioner Sura Kochman has appellate 

certiorari standing to bring this proceeding under Renard v. Dade County, 261 
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So.2d 832 (Fla. 1972); Upper Keys Citizens Coalition v. Wedel, 341 So.2d 

1062 (3rd DCA 1987); Save Brickell Ave., Inc. v County of Miami, 393 So.2d 

1197 (3rd DCA 1981).   

The test for standing in rezoning cases is found in Renard v. Dade 

County, 261 So. 2d 832 (Fla. 1972). Proximity of Petitioner’s land, in this case 

directly across a local neighborhood street, to a particular proposed use near 

that land has been found to satisfy the test for standing by exceeding the general 

interest in community good shared in common with all citizens, and when 

determining standing, the courts “should not only consider the proximity of the 

property, but the type and scale of the challenged project in relation to 

Petitioner’s property.”   Rinker Materials Corp. v. Metropolitan Dade County 

528 So.2d 904, 906-907 (Fla. 3rd DCA., 1987). See also, County of St.  

Petersburg, Bd. of Adjustment v. Marelli 728 So.2d 1197, 1198 (Fla 2nd DCA, 

1999).  
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STATEMENT OF FACTS 

The Siesta Promenade project approvals for which Petitioner seeks 

judicial review includes four application(s) that were heard together, with 

comments on all 4 applications taken at the same time in one consolidated 

hearing at the conclusion of which, were voted upon by the BOCC.  

Petitioner challenged the BOCC approval on December 12, 2018 of the 

following applications that were heard concurrently and all in one consolidated 

public hearing with only three (3) minutes for each speaker, (including 

Petitioner who was an adversely affected property owner residing in a home 

located directly across the neighborhood street (Glencoe) from the 

development project), to enter expert testimony on all of the following 

approvals which were heard all together in one (1) consolidated public 

comment period:  

December 12 2019 County Approvals for Siesta Promenade Project:    

Resolution 2018-247 approving Critical Area Plan No. 2016-01-SP 

Ordinance 2018-062 approving Rezone Petition No. 16-29  

Resolution 2018-248 approving Special Exception for Transient Units  

Ordinance 2018-057 Siesta Promenade Critical Area Plan Adoption 
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The proposed development is located generally at the northwest corner of 

the intersection of Stickney Point Road and US 41 at the gateway to Siesta Key, 

Sarasota County, Florida: 

 

 

 

 

 

 

The proposed development would add the following new development to 

this currently vacant parcel.  The proposed development plan for this parcel 

includes: 

 479 residential units, (including 414 multi-family units) and  

Hotel - 65 units (2 rooms without kitchens per unit) (i.e., 130 rooms) 

up to 140,000 square feet of non-residential space:  

up to 133,000 square feet of retail use; and  

at least 7,000 square feet of office use.  



9 
 

(Supp. App. at 55-56.)”   The location of each use is depicted in the Site Plan 

Figure below: 

 

In their pleadings below, Respondents do not dispute that this project is of 

great interest to the community, (i.e., the Chair noted that she had ninety (90) speaker 

cards for this hearing), and that: 

1) The County Analyses of the Siesta Promenade project were based on 

treating the NW corner like any other commercial strip center corner on 41; 
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2) Final project approval requires FDOT Approval of a new traffic signal on 

Stickney Point Road at Avenue B&C between 41 and the South Bridge, which is the 

primary ingress and egress to Siesta Key, and one of only two entrances to Siesta 

Key;  

3) During tourist season between 10 AM-2 PM, this segment of Stickney point 

is very frequently “stop and go” with backups in both directions on 41 and on 

Midnight Pass North and South of Stickney Point; 

4) The project is relatively large, (especially in comparison to Petitioner’s 

single family lot and home) and replaces 23.8 acres of land that has been vacant for 

over ten years, and currently generates no vehicular or pedestrian traffic at this 

corner of 41 and Stickney Point from the current use of the subject parcel; and 

5) FDOT sent a letter on July 25, 2016 to the County calling this a “dangerous 

intersection” and emphasizing the dangers already existent at the corner and 

suggesting that the County work with FDOT if there were to be further traffic 

generation initiatives. 

The County also agrees that Critical Area Plans are meant to ensure "that 

critical areas of concern, as described in the Land Use Element of the 

Comprehensive Plan, will be developed in a coordinated and harmonious manner, 

consistent with the Sarasota County Comprehensive Plan, as amended." 
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SARASOTA COUNTY, FLA., CODE § 94-111(1) (2019); (Supp. App. at 2927.) 

The County response states “critical area plans bridge the gap between the Sarasota 

County Comprehensive Plan and zoning. Further, "[e]xcept as otherwise provided 

by the regulations adopted herein, no Development Order for property shall be 

approved for property within the boundaries of an adopted critical area plan unless 

the Development Order is Consistent with the Critical Area Plan." SARASOTA 

COUNTY, FLA., CODE § 94-114(b) (2019); (Supp. App. at 2928.)  

A CAP Enabling Ordinance sets forth the regulations for the preparation, 

processing, and administration of critical area plans. SARASOTA COUNTY, FLA., 

Ord. No. 2016-062 (2016); (Supp. App. at 2904-2926.) Within the ordinance, 

Exhibit A specifies that the Board must hold a public hearing on CAP boundary and 

approve that boundary. Id.; (Supp. App. at 2913-2915.)  

The Board did not approve the SP CAP boundary and scope of work until a 

public hearing on December 12, 2018, when in the same agenda, at the same time, 

the BOCC held a combined public hearing, the Board approved the SP CAP 

ordinance, rezone, and special exception. (T 295-320.). The Siesta Promenade 

Critical Area Plan (SP CAP) provides for a site-specific, mixed-use development 

application by one developer on the 23.8-acre parcel consisting of residential, 

office/institutional, and retail/service uses as set forth in the figures above. (Supp. 

App. at 29-41.) 
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ARGUMENT 

I. The Circuit Court improperly DECLINED TO ADDRESS an 

issue of law raised below: Whether a Special Exception for height 

density and stand-alone multi-family uses was required by the 

Zoning Code.  

The Circuit Court declined to address an issue that was properly before the 

court for review.  Petitioner seeks judicial review of issue raised, but which the court 

declined to address in claim 4 in the Circuit Court’s Order: 

“Claim 4: The Board did not require special exceptions for: 

A. Density over nine units per acre 
B. Building heights over thirty-five feet 
C. Stand-alone multi-family dwelling units. 

Petitioner asserts in this claim that the Board violated its own code by 

failing to require special exceptions for density, height, and stand-alone 

multi-family dwelling units. As the County points out, this claim is an 

attack on the CAP approval, which is not subject to certiorari review. 

The Court will not, therefore, address this claim.” 

Circuit Court Order, p. 12 (emphasis added). 

Curiously, Respondent Applicant applied for only one of the Special 

Exceptions for Transient Units called for by the Code, but did not apply for and 

obtain Special Exception approval for the increased density, increased height, and 

additional use of stand-alone multifamily units, which all also required special 

exceptions. If the Applicant applied for one of the special exceptions, why did it not 

apply for the other special exceptions that were also required by Code?   

The Applicant admitted, the CAP does not replace the County’s LDC, but 

instead includes “standards beyond those required by the County’s Zoning 
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Regulations.” Applicant Response p. 2. (emphasis added).  The CAP includes 

additional standards, but does not replace other Code requirements, such as the need 

to obtain special exceptions.  

Below, Petitioner sought judicial review of the failure to address, apply for 

and obtain the required special exceptions for  

(a) increased density,  

(b) increased height, and  

(c) stand-alone multifamily use,  

all three of which required special exceptions in CG zoning under the Code 124-76.   

The County approval would allow an increase in density up to 25 units per 

acre. The Zoning Code 124-76 allows density up to 9 units per acre by right but 

density exceeding 9 units per acre must obtain a special exception.  No special 

exception was obtained for the 25 units/acre density even though the Code requires 

a special exception to exceed 9 unit/acre.   

The County approval  also requested buildings with 80’ height. The Unified 

Development (Zoning) Code 124-76 only allows buildings to exceed 25’ by special 

exception. No special exception was obtained for the additional 80’ height exceeding 

25’. 
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The County approval also contains a stand-alone multi-family use. This use is 

only allowed under the Code if a Special Exception is obtained.  

Sarasota County Unified Development Code 124-76 - Development Standards: 

Commercial, General Standards CG  

Density (maximum DU/acre) 9.0 

    Residential Density by Right 9.0 

    Density by Special Exception 13.0 

Free standing multi-family and 

attached residential by Special 

Exception 

 

13.0 

Height by Right (feet) 35 

    Height by Special Exception (feet) 85 

 

None of the special exceptions required for: (a) increased density, (b) 

increased height, and (c) stand-alone multifamily use was obtained as required.  

The CAP Ordinance is at most a supplement to the code; it does not abrogate 

or replace, amend or repeal the special exception requirements standards and criteria 

in the Code. The CAP simply raises the maximum amount of development that can 

be applied for, but does not remove the requirement to obtain a special exception if 

the need for a special exception is triggered (i.e., if the development exceeds 9 

units/acre, 25’ height or includes additional uses that require special exceptions).  
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If a proposed development such as this development triggers the need for a 

special exception, the application must include and meet the clear and express, 

specifically enumerated standards and criteria for approval of the special exceptions, 

which are different from the standards and criteria for a rezoning or CAP.  

The County’s approval violated an essential requirement of law contained in 

the Code by improperly granted the additional density, height and uses to this 

specific piece of property without a special exception required by Code.  

There are specific procedural and substantive findings that are required for 

special exceptions that are different, separate and distinct from the procedure and 

findings made for the CAP.  
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The Code expressly contains the following procedural and substantive criteria 

requiring specific findings by the Board of County Commissioners: 

 
Sec. 124-43. - Special Exceptions Review Procedure. 
 
(a) Review Procedure Established. Each Component Part depicted within the flow chart 

below is required in accordance with Section 124-36 together with this Section 124-43. 
 

 

(b) Applicability.  

A Special Exception is a use that would not be appropriate generally or without restriction 
throughout a zoning district but which, if controlled as to number, area, location or relation 
to the neighborhood, would promote the public health, safety, welfare, morals, order, 
comfort, convenience, appearance, prosperity or the general welfare. Such use may be 
permissible in a zoning district as a Special Exception if specifically provided in this UDC. 
However, such uses are not deemed to be appropriate within a zoning district without 
demonstration by the applicant that the Special Exception use complies with this section. 

… 

(5) Public Hearing Notification Requirements.  

Notice shall be provided as set forth within the table of Section 124-36(c)(5) for both 
the Planning Commission and Board public hearings. 

 

(6) Public Hearing.  

All applications for Special Exception shall be considered first by the Planning 
Commission and subsequently by the Board each at public hearings respectively. 

… 
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(d) Other Applicable Provisions. 

 

(1) Board of County Commissioners Findings of Fact. Before any Special Exception shall be 
approved, the Board shall determine that the granting of the Special Exception will promote the 
public interest, health, safety, and general welfare; that the specific requirements in Article 
6 regarding Special Exception uses, if any, have been met by the applicant; that the Planning 
Commission action on the findings of fact have been considered; and that the following 
standards, where applicable, have been met: 

 

a. The proposed use must be consistent with the intent, goals, objectives, policies, 
guiding principles, and programs of the Comprehensive Plan; 

 

b. The proposed use must be compatible with the existing land use pattern and 
designated future uses; 

 
c. There must be adequate public facilities available consistent with the level of 

service standards adopted in the Comprehensive Plan, and as defined and 
implemented through the Sarasota County Concurrency Management System 
Regulations, Chapter 94, Article VII, Exhibit A of the County Code; 

 
d. The proposed use, singularly or in combination with other Special Exceptions, must 

not be detrimental to the health, safety, morals, order, comfort, convenience, or 
appearance of the neighborhood or other adjacent uses by reason of any one or 
more of the following: the number, area, location, height, orientation, intensity or 
relation to the neighborhood or other adjacent uses; 

 
e. The proposed use must be adequately buffered to effectively separate traffic, visual 

impact and noise from existing or intended nearby uses; 

 
f. The subject parcel must be adequate in shape and size to accommodate the 

proposed use; 

 
g. The ingress and egress to the subject parcel and internal circulation must not 

adversely affect traffic flow, safety or control; and 

 

h. The subject parcel is adequate to accommodate the height and mass of any 
proposed structure(s). 

 

 

Public hearings were never held, and specific findings of fact were never 

made, for the special exceptions to density, height and stand-alone multifamily use. 
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No special exception was applied for or approved for the:  

(a) increased density,  

(b) increased height, and  

(c) stand alone multifamily use  

even though a special exception and specific findings of fact for the special 

exceptions were required under the Code 124-43. This is a violation of the essential 

requirements of the Code regarding special exceptions in Sec 124-76 and 124-43 

(Special Exception – Hearings, Standards and Findings of Fact) 2.  

The separate approval of the CAP did not negate the Code’s requirement to 

obtain a special exception to exceed 9 units per acre, exceed 25’ in height and to 

have the additional multifamily use that required a special exception. 

The County Unified Development Code (Sections 124-76 and 124-43) is the 

applicable law and both the BOCC and the Lower Court were required to adhere to 

and apply it. Alvey v. City of North Miami Beach, 206 So. 3d 67 (Fla. 3d DCA 

2016),  explained what is quasi-judicial, held that a City’s failure to apply its land 

development code is a departure from the essential requirements of law, and quashed 

the circuit court’s resulting failure to require compliance with the Code.  

 
2 The Sarasota County Code available online at : 

https://library.municode.com/fl/sarasota_county/codes/code_of_ordinances?nodeId

=PTIICOOR_CH124UNDECO_ART5DEREPR_S124-43SPEXREPR 
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Alvey held that:  

[T]hose who own property and live in a residential area have a legitimate 

and protectable interest in the preservation of the character of their 

neighborhood which may not be infringed by an unreasonable or arbitrary 

act of their government. Zoning ordinances are enacted to protect citizens 

from losing their economic investment or the comfort and enjoyment of 

their homes by the encroachment of commercial development by an 

unreasonable or arbitrary act of their government.  

Thus, the burden is upon the landowner who is seeking a rezoning, special 

exception, conditional use permit, variance, site plan approval, etc. to 

demonstrate that his petition or application complies with the reasonable 

procedural requirements of the applicable ordinance and that the use sought 

is consistent with the applicable comprehensive zoning plan. Because 

rezoning actions have an impact on a limited number of persons or 

property owners, and the decision is contingent on facts arrived at from 

distinct alternatives by applying, rather than setting policy, the nature of 

the proceeding is quasi-judicial subject to … certiorari review.  

We conclude that the circuit court appellate panel departed from the 

essential requirements of law by failing to apply the correct law—the City’s 

Code, – in its first tier certiorari review of the City’s rezoning decision.  

[The City’s Code] requires the submission of evidence and a finding by the 

City that the proposed zoning amendment would be consistent with and in 

scale with the established neighborhood land use pattern. Because … the 

City made no such finding, nor could it without the submission of such 

evidence, the circuit court’s review of the City’s rezoning decision departed 

from the essential requirements of law because, like the City, the circuit 

court failed entirely to consider, much less apply, the essential provision of 

the City’s zoning code.  

We, therefore, grant the petition and quash the circuit court's decision 

affirming City Resolution R 2012–9. 

Alvey, 206 So. 3d at 73-74 (internal citations omitted) (emphasis added).   
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II. The Circuit Court improperly DECLINED TO ADDRESS an issue 

of law raised below: 

 

Whether the County followed the unambiguous procedural 

requirements of the CAP Enabling Ordinance.  

The Circuit Court did not address the claim that the Siesta Promenade (“SP”) 

CAP did not meet the procedural requirements for adoption of a site specific CAP, 

including public workshops that should have been held earlier in the process, not at 

the final hearing. The Court’s order page 11 declined to address this issue: 

“Claim 2: The County did not follow the correct sequence/order of approval 
required by the flowchart attached to County Ordinance 2016-062. Petitioner 
argues that the proper order would have been: 

A. CAP boundary and scope of work; 
B. Review the proposed plan for CAP boundary area; 
C. CAP public input and workshops; then 
D. Receive and approve CAP plan. 

This claim is an assertion that the CAP was improperly approved by the 

Board. Because the CAP approval is a legislative decision rather than a quasi-

judicial decision (as noted above), the Court cannot issue a writ of 

certiorari regarding the CAP,  and will not address this claim.”  

Circuit Court Order Denying Petition, page 11 (emphasis added) 

Following the procedural requirements, in the correct order, contained in 

Sarasota County’s CAP Enabling Ordinance 2016-062 is required for adoption of a 

site-specific development proposal for the subject property.  

 

 



21 
 

The failure to correctly follow the procedures for adoption of the SP CAP in 

the CAP Enabling Ordinance 2016-062 is a failure to follow a central, essential 

requirement of law in the CAP Enabling Ordinance:   

 

The CAP Enabling Ordinance 2016-062 contains a flowchart shown below expressly 

indicating the steps that must be taken for approval and in precisely what order.   

It is important to follow this flowchart in the procedural order of steps 

depicted, which is part of the CAP Enabling Ordinance 2016-062, page A-7.  

By “touching the bases” in the wrong order and taking the steps out of order, 

respondents violated the essential requirements of law set forth in the CAP Enabling 

Ordinance 2016-062 including public hearing and public workshop requirements on 

CAP Boundaries prior to preparing the SP CAP: 
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In this case, as admitted in the Responses, the CAP process was not followed in the 

order called for in the CAP Enabling Ordinance 2016-06.   
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In particular the following important steps that were to be completed earlier 

in the process and not on the date of adoption of the SP CAP: 

 

 

In this instant case, the Board of Commissioners decided not to approve the 

SP CAP Boundaries at the October 11, 2016 public hearing, yet the Applicant and 

County staff “skipped” important steps in the CAP hearings or workshop process 

and proceeded onward to final adoption of the boundaries and SP CAP all at once 

on December 12, 2018 in violation of the clear and express CAP process contained 

in the CAP Enabling Ordinance 2016-062.  One cannot bake a cake correctly, 

without following the recipe in the right order step by step.  
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The graphical flowchart contained in the enabling Ordinance 2016-062 for 

adoption of a CAP could not make things clearer, yet it was ignored. The entire SP 

CAP was approved all at once instead of the orderly approval process and procedure 

for workshops and intermediate decisions set forth in the CAP enabling Ordinance 

2016-062 prior to making a final decision on the site-specific Siesta Promenade CAP 

(“SP CAP”). 

The Applicant’s site-specific SP CAP had to meet the procedural and 

substantive requirements contained in Sarasota County’s CAP Enabling Ordinance 

2016-062.  While the adoption of the CAP Enabling Ord. 2016-062 (establishing a 

procedure for adoption of a CAP) may be legislative, the adoption of a site-specific 

SP CAP must then meet these requirements and therefore, the adoption of the SP 

CAP is quasi-judicial. The site-specific SP CAP must meet the minimum procedural 

and other requirements of the CAP Enabling Ord 2016-062. Petitioner correctly 

alleged that the SP CAP did not meet the requirement of CAP Enabling Ord 2016-

062, but the circuit court declined to hear Petitioner’s as of right first tier review.  

Comparing the SP CAP to the CAP Enabling Ordinance requirements for 

adoption or rejection of the SP CAP is a quasi-judicial action. The determination on 

the SP CAP was made at the same time and in one combined quasi-judicial type 

hearing combined with the rezoning application.  Witnesses were sworn and given 

three minutes (albeit a limited time) to submit layperson, expert witness testimony 
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and competent substantial evidence - the components of a quasi-judicial hearing. 

The nature of the hearing and the character of the hearing on the SP CAP was quasi-

judicial. 

The argument that the County could reject a CAP for any legitimate reason 

and is not forced to adopt a CAP is the same or similar to the County’s ability to 

reject a quasi-judicial rezoning for any legitimate reason, and does not mean that a 

site-specific CAP adopted under the enabling authority of the CAP Enabling Ord 

2016-062 is not quasi-judicial, or that the nature of the hearing was not quasi-

judicial, under Board of County Commissioners of Brevard County v. Snyder,  627 

So.2d 469 (Fla. 1993). 

As the Applicant admitted, the CAP does not replace the County’s LDC, but 

instead includes “standards beyond those required by the County’s Zoning 

Regulations.” Applicant Response p. 2. (emphasis added).  

Once again, as this Second District Court held in Verizon Wireless v. 

Sanctuary at Wulfert, 916 So. 2d 850, 855 (Fla 2d DCA 2005) “[Q]uasi-judicial 

boards do not have the power to ignore, invalidate or declare unenforceable the 

legislated criteria they utilize in making their quasi-judicial determinations.” The 

Sarasota County BOCC cannot argue that it can simultaneously at the same 

combined hearing wear its legislative hat and its quasi-judicial hat “to ignore, 

invalidate or declare unenforceable the legislated criteria they utilize in making their 
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quasi-judicial determinations.” Id.  

Clearly the site specific CAP had to meet certain requirements contained in 

the CAP Enabling Ord 2016-062 and the act of comparing the SP CAP to the CAP 

Enabling Ord requirements is a quasi-judicial action, that was done in one combined 

hearing taking sworn testimony with the attributes of a hearing that was quasi-

judicial in nature and character.   

III. The Circuit Court improperly DECLINED TO ADDRESS an issue 

of law raised below:  

 

Whether the Siesta Promenade CAP met the procedural 

requirements of the CAP Enabling Ordinance 

The Circuit Court did also not address the following  

“Claim 6: The Board failed to require completion of the scope of work dated 
February 1, 2017, "including but not limited to the lack of: ‘(A) A study of 
the potential closure of Avenue A (B) Requirement for multi-modal 
transportation (C) Pedestrian access (D) Requirement for open space.’ 
Respondent Sarasota County once again points out that this claim is an attempt 
to challenge the CAP ordinance, which is not subject to certiorari review. This 
assertion is correct. Thus, the Court will not address this claim.” 

Circuit Court Order Denying Petition, page 13 (emphasis added) 

As set forth above, the CAP Ordinance is unambiguous in its requirements. Supra, 

Issue II, pp.18-25  Before a CAP can be approved, the Applicant must also complete 

the Scope of Work called for by the CAP Ordinance.  Whether or not an Applicant 

has in fact completed the Scope of Work is applying an application to an ordinance, 

(i.e., to a specific applicant’s set of facts) meets the very definition of “quasi-
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judicial” action and therefore is subject to certiorari review.  For the Trial Court to 

simply refuse to address the issue is plain error. 

IV. Petitioner who was denied due process below has appellate 

standing because:  

 

SURA KOCHMAN is an adjacent property owner who will be 

adversely affected by the proposed development and the Circuit 

Court’s Order declined to address issues of law raised in her “as of 

right” first tier Petition for Writ of Certiorari below.  

 

The Circuit Court held that Petitioner has legal standing, but declined to 

review her “as of right” first tier certiorari claims Petitioner raised in her petition for 

writ of certiorari as set forth above and in the Court’s order (Claims 2, 4, and 6).  

SURA KOCHMAN’s home is directly across a narrow residential street from the 

subject proposed mega-development. As a direct and proximate result of the 

development order approval, including the Project’s higher density, Petitioner will 

be adversely affected by increased height and density and increase in the intensity 

and uses of the subject land and by the corresponding increase in  traffic on the 

adjacent shared street and affected neighborhood streets and roads in the immediate 

vicinity of her home.   

Petitioner’s  injury that is different and special in kind from someone who 

lives in another far distant area of Sarasota County. In City of St. Petersburg Board 

of Adjustment v. Marelli, 728 So.2d 1197 (Fla. 2d DCA 1999) this Second District 

held “in considering whether a property owner has standing because its interests 
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have been adversely affected, a court is to consider "the proximity of [its] property 

to the area to be zoned or rezoned, the character of the neighborhood, ... and the 

type of change proposed."  Id. In this case, “the type and scale of the challenged 

project in relation to Petitioner’s property” clearly illustrates Plaintiff’s standing.   

It is universally recognized that an adjoining property owner would meet the 

test for legal standing. For example, see Justice Scalia's hypothetical in Lujan, in 

which an individual living adjacent to the site for a proposed federally licensed dam 

would have standing to challenge the licensing agency's failure to prepare an 

environmental impact statement is but one of many such examples. Lujan v. 

Defenders of Wildlife, 504 U.S. 555 (1992).  

Sura Kochman is an adjacent landowner living next to a vacant former mobile 

home park that would be converted to an enormous development project. “A 

multitude of cases recognize that neighboring property owners affected by zoning 

changes have standing to challenge these types of changes. Renard v. Dade County, 

261 So. 2d 832, 834 (Fla. 1972), Wingrove Estates Homeowners Ass'n v. Paul Curtis 

Realty, Inc., 744 So. 2d 1242, 1243–44 (Fla. Dist. Ct. App. 1999); City of St. 

Petersburg Board of Adjustment v. Marelli, 728 So.2d 1197 (Fla. 2d DCA 1999).   

The case law has made clear that unlike second tier review in this court, 

judicial review in the circuit court of quasi-judicial action by a local government 
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under first tier certiorari is “as of right” and Petitioner has standing to seek “as of 

right” judicial review as set forth above, supra. 

In Deerfield Beach v. Valliant 419 So. 2d 624 (Fla. 1982), the Florida 

Supreme Court held that certiorari in circuit court to review local administrative 

action is not truly discretionary common law certiorari because the review is “as of 

right”). 

“As noted in City of Deerfield Beach v. Valliant 419 So. 2d 624 (Fla. 1982), 

certiorari in circuit court to review local administrative action is not truly 

discretionary common law certiorari because the review is as of right. Thus, it differs 

from the certiorari discussed in the remainder of this chapter.” William A. Haddad, 

"The Common Law Writ of Certiorari in Florida," 29 U. Fla. L. Rev. 207, 208 

(1977). See also, §19.3, Florida Appellate Practice, The Florida Bar (2008).  

The Florida Supreme Court again re-affirmed the “as of right” nature of first 

tier review in Broward County v. GBV Intern., Ltd., 787 So.2d 838 (Fla., 2001):  "In 

brief, first-tier certiorari review is not discretionary but rather is a matter of right and 

is akin in many respects to a plenary appeal..."  

Petitioner Sura Kochman was entitled to first tier as of right review of:  

1) whether the approval met the essential requirements of law as set forth in 

the Unified Development Code 124-43 and 124-76 requiring Special Exceptions in 
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the CG zoning category to exceed 9 units per acre, exceed 25 feet in height and have 

stand-alone multifamily use not allowed in the CG unless a special exception is 

obtained; and  

2) whether the SP CAP met the procedural and substantive requirements of 

the CAP Enabling Ord 2016-062.  

The circuit court’s admitted failure to address claims 2, 4, and 6 (i.e., “the Court 

will not address this claim”) fails to afford procedural due process in first tier “as 

of right” review in the Circuit Court. 

Based on the foregoing, Petitioner respectfully requests this Court QUASH 

the Lower Court’s Order Denying Petition for Writ of Certiorari.  

RALF BROOKES, ESQ. 
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